STATE OF NEW YORK

5829

2007-2008 Regular Sessions

IN SENATE

May 14, 2007

Introduced by COMMITTEE ON RULES -- (at request of the Governor) -- read
twice and ordered printed, and when printed to be committed to the
Committee on Health

AN ACT to amend the public health law, in relation to enacting the
Reproductive Health and Privacy Protection Act and in relation to the
revision of existing provisions regarding abortions; to amend the
education law, 1n relation to unauthorized abortions; to amend the
penal law, the criminal procedure law, the county law and the Jjudici-
ary law, in relation to abortion; to repeal certain provisions of the
education law relating to the sale of contraceptives; and to repeal
certain provisions of the penal law relating to abortion

The People of the State of New York, represented in Senate and Assem-—
bly, do enact as follows:
Section 1. This act shall be known and may be cited as the "Reproduc-
tive Health and Privacy Protection Act".
§ 2. The public health law is amended by adding a new article 12 to
read as follows:

ARTICLE 12
REPRODUCTIVE HEALTH AND PRIVACY PROTECTION
Section 1200. Statement of policy.
1201. Authorized performance of abortions.
1202. State regulation.
1203. Definitions.

§ 1200. Statement of policy. The legislature declares that every indi-
vidual has a fundamental right of privacy with respect to certain
personal reproductive decisions. Accordingly, it is the public policy
of the state of New York that:

1. Every individual has the fundamental right to choose or refuse
contraception;

2. Every female has the fundamental right to determine the course of
her pregnancy, which includes the right to bear a child or to terminate
a pregnancy (i) prior to fetal viability, or (ii) at any time if such
termination is necessary to protect the pregnant female's 1life or
health.

§ 1201. Authorized performance of abortions. The performance of an
abortion by a qualified, licensed health care practitioner 1is author-
ized:

1. prior to fetal wviability; and

2. at any time, if in the good faith medical judgment of the physi-
cian, such termination is necessary to protect the female's 1life or
health.




§ 1202. State regulation. 1. The state shall not deny, regulate or
restrict the rights set forth in section twelve hundred of this article
by any law, ordinance, regulation or policy except by law, regulation or
policy that 1is narrowly tailored to serve a compelling state interest
and except as set forth in subdivision three of this section.

2. The state shall not discriminate against the exercise of the rights
set forth in section twelve hundred of this article in the regulation or
provision of benefits, facilities, services or information.

3. Nothing in this article shall prohibit the enforcement of generally
applicable statutes and regulations governing matters such as practi-
tioner licensing, pharmaceuticals and medical devices, and medical
procedures.

§ 1203. Definitions. The following definitions shall apply for
purposes of this article:

1. "Abortion" means the termination of a pregnancy for purposes other
than producing a live birth, which includes but 1s not limited to a
termination using pharmacological agents. Abortion does not include the
termination of an ectopic pregnancy.

2. "Contraception" means any drug or device approved Dby the United
States food and drug administration for the purpose of preventing preg-
nancy.

3. "Pregnancy" means the human reproductive process, beginning with
the implantation of a fertilized egg.

4. "State" means the state of New York and every county, city, town,

municipal corporation, quasi-municipal corporation of the state, includ-
ing governmental and political subdivisions, agencies and instrumentali-
ties.

5. "Fetal viability" means the point in pregnancy when, 1in the good
faith medical Jjudgment of a physician, in accordance with generally
accepted medical standards applied to the particular facts of the case
before that physician, there is a reasonable likelihood of the fetus's
sustained survival outside the wuterus without the application of
extraordinary medical measures.

§ 3. Subdivision 1 of section 4164 of the public health law, as added
by chapter 991 of the laws of 1974, is amended to read as follows:
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sion five of section twelve hundred three of this chapter, it shall be
performed Dby a physician in a facility which is licensed by the depart-
ment pursuant to article twenty-eight of this chapter and a physician
other than the physician performing the abortion shall be in attendance
to take control of and to provide immediate medical care for any live
birth that is the result of the abortion, provided, however, that an
abortion shall not be delayed for the purpose of securing such second
physician's attendance if, in the judgment of the physician performing
the abortion, such delay would pose a risk to the woman's 1life or
health. The commissioner of health is authorized to promulgate rules
and regulations to insure the health and safety of the mother and the
[viabte—ehitd] live birth, in such instances.

§ 4. Section 6530 of the education law is amended by adding a new
subdivision 16-a to read as follows:

16-a. Performing any abortion that is not authorized as set forth in
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Subdivision 8 of section 6811 of the education law is REPEALED.
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Section 125.15 of the penal law is amended to read as follows

9.
§ 125.15 Manslaughter in the second degree.

A person 1s guilty of manslaughter in the second degree when:
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He intentionally causes or aids another person to commit suicide.

Manslaughter in the second degree is a class C felony.

subdivision 3 as amended and

125.20 of the penal law,

Section

10.
subdivision 4 as added by chapter 477 of the laws of 1990,

read as follows

is amended to

§ 125.20 Manslaughter in the first degree.

A person 1is qguilty of manslaughter in the first degree when



1. With intent to cause serious physical injury to another person, he
causes the death of such person or of a third person; or

2. With intent to cause the death of another person, he causes the
death of such person or of a third person under circumstances which do
not constitute murder because he acts under the influence of extreme
emotional disturbance, as defined in paragraph (a) of subdivision one of
section 125.25. The fact that homicide was committed under the influence
of extreme emotional disturbance constitutes a mitigating circumstance
reducing murder to manslaughter in the first degree and need not be
proved in any prosecution initiated under this subdivision; or

[4=] Being eighteen years old or more and with intent to cause physical
injury to a person less than eleven years old, the defendant recklessly
engages in conduct which creates a grave risk of serious physical injury
to such person and thereby causes the death of such person.

Manslaughter in the first degree is a class B felony.

§ 11. Subdivision 10 of section 10.00 of the penal law, as amended by
chapter 791 of the laws of 1967, is amended to read as follows:

10. "Serious physical injury" means physical injury which creates a
substantial risk of death, or which causes death or serious and
protracted disfigurement, protracted impairment of health or protracted
loss or impairment of the function of any bodily organ, provided that
when a woman is pregnant, a termination of the pregnancy without consent
or authority shall constitute a serious physical injury to the woman.

§ 12. Paragraph (b) of subdivision 8 of section 700.05 of the criminal
procedure law, as amended by chapter 442 of the laws of 2006, is amended
to read as follows:

(b) Any of the following felonies: assault in the second degree as
defined 1in section 120.05 of the penal law, assault in the first degree
as defined in section 120.10 of the penal law, reckless endangerment in
the first degree as defined in section 120.25 of the penal law, promot-
ing a suicide attempt as defined in section 120.30 of the penal Ilaw,
criminally negligent homicide as defined in section 125.10 of the penal
law, manslaughter in the second degree as defined in section 125.15 of
the penal law, manslaughter in the first degree as defined in section
125.20 of the penal law, murder in the second degree as defined in
section 125.25 of the penal law, murder in the first degree as defined
in section 125.27 of the penal law, [abertieninthe —second—degree—as
el L . 105 40 of ) T taw—al . . : = :
as—defined—an—seetion—125-45—-ef +the penat—Tdaws] rape in the third degree
as defined in section 130.25 of the penal law, rape in the second degree
as defined in section 130.30 of the penal law, rape in the first degree
as defined in section 130.35 of the penal law, criminal sexual act in
the third degree as defined in section 130.40 of the penal law, criminal
sexual act 1in the second degree as defined in section 130.45 of the
penal law, criminal sexual act in the first degree as defined in section
130.50 of the penal law, sexual abuse in the first degree as defined in
section 130.65 of the penal law, unlawful imprisonment in the first
degree as defined in section 135.10 of the penal law, kidnapping in the
second degree as defined in section 135.20 of the penal law, kidnapping
in the first degree as defined in section 135.25 o0f the penal law,
custodial interference in the first degree as defined in section 135.50




of the penal law, coercion in the first degree as defined 1in section
135.65 of the penal law, criminal trespass 1in the first degree as
defined in section 140.17 of the penal law, burglary in the third degree
as defined in section 140.20 of the penal law, burglary 1in the second
degree as defined in section 140.25 of the penal law, burglary in the
first degree as defined in section 140.30 of the penal law, criminal
mischief in the third degree as defined in section 145.05 of the penal
law, criminal mischief in the second degree as defined in section 145.10
of the penal law, criminal mischief in the first degree as defined in
section 145.12 of the penal law, criminal tampering in the first degree
as defined in section 145.20 of the penal 1law, arson 1in the fourth
degree as defined in section 150.05 of the penal law, arson in the third
degree as defined 1in section 150.10 of the penal law, arson in the
second degree as defined in section 150.15 of the penal law, arson 1in
the first degree as defined in section 150.20 of the penal law, grand
larceny in the fourth degree as defined in section 155.30 of the penal
law, grand larceny in the third degree as defined in section 155.35 of
the penal law, grand larceny in the second degree as defined in section
155.40 of the penal law, grand larceny in the first degree as defined in
section 155.42 of the penal law, health care fraud in the fourth degree
as defined in section 177.10 of the penal law, health care fraud in the
third degree as defined in section 177.15 of the penal law, health care
fraud in the second degree as defined in section 177.20 of the penal
law, health care fraud in the first degree as defined in section 177.25
of the penal law, robbery in the third degree as defined 1in section
160.05 of the penal law, robbery in the second degree as defined in
section 160.10 of the penal law, robbery in the first degree as defined
in section 160.15 of the penal law, unlawful use of secret scientific
material as defined in section 165.07 of the penal 1law, criminal
possession of stolen property in the fourth degree as defined in section
165.45 of the penal law, criminal possession of stolen property in the
third degree as defined in section 165.50 of the penal law, criminal
possession of stolen property in the second degree as defined by section
165.52 of the penal law, criminal possession of stolen property in the
first degree as defined by section 165.54 of the penal 1law, trademark
counterfeiting in the first degree as defined in section 165.73 of the
penal law, forgery in the second degree as defined in section 170.10 of
the penal law, forgery in the first degree as defined in section 170.15
of the penal law, criminal possession of a forged instrument in the
second degree as defined in section 170.25 of the penal law, criminal
possession of a forged instrument in the first degree as defined in
section 170.30 of the penal law, criminal possession of forgery devices
as defined in section 170.40 of the ©penal law, falsifying business
records 1in the first degree as defined in section 175.10 of the penal
law, tampering with public records in the first degree as defined in
section 175.25 of the penal law, offering a false instrument for filing
in the first degree as defined in section 175.35 of the penal law, issu-
ing a false certificate as defined in section 175.40 of the penal law,
criminal diversion of prescription medications and prescriptions in the
second degree as defined in section 178.20 of the penal 1law, criminal
diversion of prescription medications and prescriptions in the first
degree as defined in section 178.25 of the penal law, escape 1in the
second degree as defined in section 205.10 of the penal law, escape in
the first degree as defined in section 205.15 of the penal law, abscond-



ing from temporary release in the first degree as defined 1in section
205.17 of the penal law, promoting prison contraband in the first degree
as defined in section 205.25 of the penal law, hindering prosecution in
the second degree as defined in section 205.60 of the penal law, hinder-
ing prosecution in the first degree as defined in section 205.65 of the
penal law, criminal possession of a weapon 1in the third degree as
defined in subdivisions two, three, four and five of section 265.02 of
the penal law, criminal possession of a weapon in the second degree as
defined in section 265.03 of the penal law, criminal possession of a
dangerous weapon in the first degree as defined in section 265.04 of the
penal law, manufacture, transport, disposition and defacement of weapons
and dangerous instruments and appliances defined as felonies in subdivi-
sions one, two, and three of section 265.10 of the penal law, sections
265.11, 265.12 and 265.13 of the penal law, or prohibited use of weapons
as defined in subdivision two of section 265.35 of the penal law, relat-
ing to firearms and other dangerous weapons;

§ 13. Subdivision 1 of section 673 of the county law, as added by
chapter 545 of the laws of 1965, is amended to read as follows:

1. A coroner or medical examiner has jurisdiction and authority to
investigate the death of every person dying within his county, or whose
body is found within the county, which is or appears to be:

(a) A violent death, whether by criminal violence, suicide or casual-
ty;

A death caused by unlawful act or criminal neglect;
A

)

) death occurring in a suspicious, unusual or unexplained manner;
Ay A [,
7
)

A—death—eaused by suspected—eriminal abortion; ]
A death while unattended by a physician, so far as can be discov-
ered, or where no physician able to certify the cause of death as
provided in the public health law and in form as prescribed by the
commissioner of health can be found;

(f) A death of a person confined in a public institution other than a
hospital, infirmary or nursing home.

§ 14. Section 4 of the judiciary law, as amended by chapter 264 of the
laws of 2003, is amended to read as follows:

§ 4. Sittings of courts to be public. The sittings of every court
within this state shall be public, and every citizen may freely attend
the same, except that in all proceedings and trials in cases for
divorce, seduction, [ebertiens] rape, assault with intent to commit
rape, criminal sexual act, bastardy or filiation, the court may, in its
discretion, exclude therefrom all persons who are not directly inter-
ested therein, excepting jurors, witnesses, and officers of the court.

§ 15. This act shall take effect immediately.



